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Coart of Appeals of the District of Columbia 


No. 2821. 

Robert C. Shinn, Appellant, 
vs. 

John 0. Evans and A. Ward Evans. 


a Supreme Court of the District of Columbia. 

At Law. No. 52065. 

Robert C. Shinn, Plaintiff, 
vs. 

John 0. Evans and A. Ward Evans, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration . 

Filed November 1, 1909. 

% 

In the Supreme Court of the District of Columbia. 

Law. No. 52065. 

Robert C. Shinn 
vs. 

John 0. Evans and A. Ward Evans. 

The plaintiff, Robert C. Shinn, sue.* the defendants, John 0. 
Evans and A. Ward Evans, for money payable by the defendants to 
the plaintiff for that whereas heretofore to-wit, on the 25th day of 
August, 1909 and for a long time prior thereto and up to the present 
time the plaintiff was and hitherto hath been and still is a real estate 
broker in the City of Washington, District of Columbia, engaged in 
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the business of buying and selling real estate as agent for the seller 
01 purchaser thereof for a certain hire or reward known as commis¬ 
sion; that on to-wit the 25th day of August, 1909, the defendants 
uell knowing the premises authorized and employed the plaintiff to 
find a purchaser for a certain piece of real estate in the City of 
W ashington, District of Columbia, known as and being all of the 
square south of the square 415 in the city of Washington, District of 
Columbia and the defendants undertook, promised and agreed to 
pay the plaintiff a commission of three (3) per centum on the gross 
price obtained from said property, which said commission was well 
known to the defendants to he and was the usual and customary com- 
mission paid to brokers for services of like character; and the plain- 
tifi thereupon undertook to find a purchaser for said property for 
thirty-five thousand ($35,000.00) dollars, the price named by said 
defendants as the amount they were willing to accept for *aid 
property and the plaintiff in pursuance of said employment 
submitted, introduced, and showed said property to one G W 
P orsberg and the plaintiff expended a great deal of time, labor' 
energy and services in showing said property to said Forsberg and 
pointing out to him the advantages thereof and in giving him the 
price and terms of sale thereof and urging him to become the pur¬ 
chaser thereof and finally induced said Forsberg to make an offer for 
said property and the said Forsberg did make an offer therefor 
through the plaintiff, to-wit the sum of $25,000.00 which offer was 
submitted by the plaintiff to the defendants and by them rejected 
and thereafter and until the 22nd day of September, 1909, the plain¬ 
tiff continued in his efforts to induce the said Forsberg to purchase 
said property submitting various offers on the one side and the 
other none of which were acceptable until on the day last aforesaid 
the defendants authorized the plaintiff to submit the following prices 
and terms to-wit, price $32,500.00 payable $7,500.00 cash and bal- 
seeure d by deed of trust on the propertv’ or nrice $30 _ 
000.00 payable $10,000.00 cash and balance secured by deed of trust 
on property or all cash at the latter figure at the option of the pur¬ 
chaser ; that plaintiff on to-wit September 23rd, 1909 submitted these 
prices and terms to the said Forsberg who on September 27, 1909 
" rote . lle Plftintiff that he would close the deal on the best terms ob- 
tainable; that on the 29th of September-1909, the plaintiff notified 
the defendants that his purchaser, Forsberg, was ready to close the 

r ' T, ied h - V j hem that the Property was off the market 
and that they would consider no proposition for its purchase. 

And thereafter the defendants sold and conveyed said 
property to the customer procured by the plaintiff, to-wit, the 
„ , “Y ?• ” • forsberg for the sum of $30,000.00 and have 
utterly failed and refused and still refuse to carry out their promise 
aforesaid to the damage of the plaintiff in the sum of $900 00 
\\ herefore the plaintiff brings this suit and claims of the defend¬ 
ants the sum of $900.00 with interest from September 29th, 1909 be¬ 
Second And the plaintiff, Robert C. Shinn, further sues the de¬ 
fendants, John O. Evans and A. Ward Evans, for other moneys pay- 
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able by the defendants to the plaintiff for goods sold and delivered by 
the plaintiff to the defendants and for work done and materials pro¬ 
vided by the plaintiff for the defendants at their request and for 
money loaned by the plaintiff to the defendants and for money paid 
by the plaintiff for the defendants at their request and for money re¬ 
ceived by the defendants for the use of the plaintiff and for money 
found to be due from the defendants to the plaintiff on account stated 
between them, and the plaintiff claims $900.00 with interest from 
the 29th dav of September, 1909, besides costs. 

PENNEBAKER, CARUSI & JONES, 
GEORGE C. SHINN, 

Attorneys for Plaintiff. 


Pleas. 

Filed November 22, 1909. 

******* 

The defendants say: 

1. That they are not indebted as alleged, and for a second plea 
say: 

2. That thev did not promise as alleged. 

CHAS. W. ARTH, 
Attorney for Defendants. 
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Joinder in Issue. 


Filed January 14, 1910. 

******* 


The plaintiff joins issue upon the defendants’ first and second 


pleas. 


PENNEBAKER, CARUSI & JONES, 
GEO. C. SHINN, 


A ttorneys for Plaintiff. 


Memorandum. 

November 12, 1914.—Verdict for Defendants. 

Supreme Court of the District of Columbia. 

Saturday, November 21st, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be and the same is hereby overruled, and 
judgment on verdict entered. Wherefore, it is considered that the 
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plaintiff take nothing by this action, that the defendants go hence 
without day, be for nothing held and recover of the plaintiff their 
costs of defense to be taxed by the clerk and have execution thereof. 

From the foregoing the plaintiff by his attorney, in open court, 
notes an appeal to the Court of Appeals, whereupon the penalty of a 
bond for costs is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit the sum of Fifty Dollars with the 
Clerk in lieu of such bond. 

5 Memoranda. 

December 4, 1014.—Appeal bond approved and filed. 

December 26. 1914.—Time to submit Bill of Exceptions and to 
file transcript of record extended to January 30, 1915, inclusive. 

January 28, 1915.—Time to file transcript of record further ex¬ 
tended to February 20, 1915, inclusive. 

January 30, 1915.—Bill of Exceptions submitted. 

February 19, 1915.—Time to file transcript of record further ex¬ 
tended to March 20, 1915, inclusive. 

March 16, 1915.—Time to file transcript of record further ex¬ 
tended to April 1, 1915, inclusive. 

March 24. 1915.—Time to file transcript of record further ex¬ 
tended to April 25, 1915, inclusive. 

April 21, 1915.—Time to file transcript of record further extended 
to May 15, 1915, inclusive. 


6 Supreme Court of the District of Columbia. 

Wednesday, April 21st, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause, and heretofore submitted, now orders the 
same of record nunc pro tunc. 

Assignments of Error. 

Filed April 30, 1915. 

******* 

The plaintiff assigns as reversible error the following: 

1. That the court erred in sustaining the defendants’ objection 
to the following question propounded by counsel for plaintiff to the 
witness G. W. Forsberg: 

‘ Q. State whether or not you accepted either of those proposi¬ 
tions?” (meaning the two propositions of sale previously testified to 
as having been submitted by the plaintiff on behalf of the defend¬ 
ants to the witness). 
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the said ruling of the court being excepted to by counsel for the 
plaintiff. 

2. That the court erred in sustaining defendants’ objection to the 
• following question propounded by counsel for the plaintiff to the 

witness Forsberg: , 

“Q. Mr. Forsberg, were you ready, able and willing to buy the 
property through Mr. Shinn, and would you have bought it from 
him had not Mr. Gadsby come in as has been testified for the price 
you have mentioned, $30,000, $10,000 cash?” 

the said ruling of the court being excepted to by counsel for the 
plaintiff. 

3. That the court erred in admitting in evidence over the objec¬ 

tion and exception of counsel for plaintiff, a paper offered by 

7 the defendant showing that a check for $810 had been sent 
to one J. Eakin Gadsby as his commission for making sale 

of the property, and also the check bearing the said Gadsby’s en¬ 
dorsement and showing payment. 

4. That the court erred in sustaining the motion of the defendantr 
at the conclusion of the case, to direct a verdict for the defendants 
on the ground that the evidence had not raised a sufficient issue of 
fact to warrant the submission of the case to the jurv. 

SHINN & OWEN, 

HAYDEN JOHNSON, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed April 30, 1915. 

* * * * * * * 

The Clerk of the Court will please prepare transcript of the record 
in the above cause and include therein the following: 

1. Declaration. 

2. Pleas. 

3. Joinder in issue. 

4. Memorandum of verdict for defendants, November 12th, 1914. 

5. Judgment for defendant, November 21, 1914. 

6. Order for appeal. 

7. Memorandum of appeal bond filed December 4, 1914. 

8. Bill of exceptions. 

9. Assignment of errors. 

10. All orders extending time to settle bill of exceptions and to 
file transcript of record. 

11. This designation. 

SHINN & OWEN, 

HAYDEN JOHNSON, 

Attorneys for Plaintiff. 

8 Service of copy of the above designation of record ac¬ 
knowledged this 30th day of April, A. D. 1915. 

H. P. GATLEY, 

Per V. E. B., 

Attorney for Defendants . 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

bothTnciushT m he rt,f t thC f T S °‘ ng pag6S numbered fr °m 1 to 8, 
ooin inclusive, to be a true and correct transcript of the record nc 

Z d ' reetl0ns of counsel ^rein filed, copy of whichTs mal 

Shinn is PlIinRffTVr 52065 at La "'' "’herein Robert C. 

c ninn is Plaintiff and John O. Evans et al. are Defendants as the 

>!1 In TpT"* UP wu the fi J es and of record in said Court 

In Testimony Whcreof, I hereunto subscribe mv name and affix 

!t“lhd.y 0 fS?; mt a * * 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

10 In the Supreme Court of the District of Columbia. 

Law. No. 52065. 

Robert C. Shinn, Plaintiff, 
vs. 

John 0. Evans, A. Ward Evans, Defendants. 

Bill of Exceptions. 

entitled cause «™e on for trial 
1914 Geo/ce C Sln^F ? Jury on the 11th day of November, 

H. Prescott Gatley Esquire, appeared fir the detaiL?™ 

fhe plaintiff to maintain the issue upon his part ioined 
follows^ 6006 by Wltnesses > hereinafter named, tending to prove as 

at Ac 'tirii' , R f 0 qp Y ‘hat he was bookkeeper for the Evanses 

abouTShinn if ® hinn , s employment; that he spoke to Mr Evans 
about Shinn having closed a deal on Water Street of nroncriv 

th^ 1 Pv» araCter f u th ® P r °P ert y involved in these proceedings • that 
the Evanses sent him to have Mr Shi*™ nn u • F that 

matter; that Shinn called and was employed by the^vanses to find 
a purchaser for Evans’ property in Southwest Wfl<?hir»crWi a 
promised a commission for his services- that t " mgt ? n an( J was 

tore ™ no „,h, r Z ** 

biSiSmi”™’ ,l ” plai " tiff ' «*“ - * "*”« In b» 

.. trio afti.’s.'ssa 

at he, Shura, call at the defeadanta' office to eee them rela- 
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tive to selling defendants’ property known as Square South of Square 
415, at the corner of 8th and Water Streets, Southwest, Washington, 
D. C.; that he called and saw Mr. Evans, one of the defendants; that 
they were about to place on the market some of their properties, in¬ 
cluding the square above mentioned. There were about 29,000 feet 
of ground, and I valued it at $1.00 a foot, with improvements, etc., 
$35,000. Evans said he would give me the property for sale at that 
figure, and if I got a customer he would pay me a 3 per cent commis¬ 
sion. ' Mr. Evans said he did not want to place the property with 
too many people, because he did not want too many people mixed 
up in it. After looking the property over, the plaintiff again called 
to see Mr. Evans, and, after giving defendants a valuation on the 
property, defendants employed plaintiff to find purchaser for said 
property, and agreed to pay plaintiff, if he procured a customer, three 
per cent commission for his services. That plaintiff then started to 
find a purchaser. He went to see a number of people about the prop¬ 
erty, among whom was Mr. Gustav Forsberg; that said Forsberg 
offered Twenty five thousand dollars, ($25,000.) cash for the prop¬ 
erty, but defendants had not authorized a sale at that figure and 
plaintiff so informed said Forsberg, adding, however, that he would 
submit the proposition to the Evans brothers his principals, to start 
the negotiations. Plaintiff then testified as follows : 

“I went back to see Mr. Evans and I said, ‘Mr. Evans, I have a 
prospective purchaser of this property. But first I would like 
12 to ask you if you have any objection to me selling this par¬ 
ticular man this property.’ He said, ‘Who is it?’ I said, 
‘Well, it is Mr. Forsberg, who is the tenant in the property.’ I said 
‘I thought perhaps there might be some objection to my selling the 
property to this tenant, and if you have any, I would like for you to 
state it, so I won’t waste any time in the matter.’ He said, ‘Shinn, 
that is all right; you go ahead. If you sell that property to Forsberg 
we will regard it as the same as any other purchaser.’ ” That he 
then informed the Evans- that Forsberg offered Twenty five thousand 
dollars ($25,000.), which offer they said was too low. He then 
again saw prospective purchaser, Mr. Forsberg, and told him that 
the price was $35,000.; that I would be willing to submit for their 
consideration a sum of a little less than $35,000, but not $10,000. 
difference. Mr. Forsberg says, “Shinn, now I want to go into the 
thing a little more thoroughly with you; I want to buy the prop¬ 
erty. But I cannot raise this money cash.” I said, “Well, that is 
what I want you to say. If you cannot raise the money cash, then 
I will go out and help you to raise the money with which to buy the 
property, and procure you a loan. You tell me how much money 
you have, and I will then get busy and get a loan for you.” He 
says, “I will have to scout around and see how much I can rake 
together; you see me in a few days.” He left Forsberg to think 
the matter over for a few days and, in the meantime, it occurred 
to the plaintiff that the defendants might be willing to take back a 
mortgage (and he suggested it to Forsberg) on the property for the 
difference between what Forsberg had in cash and the selling price, 
which would obviate the necessity of Forsberg procuring a loan else- 
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where, to which proposition Forsberg assented; That witness 

13 then saw Mr. John Evans and asked him if he would be will¬ 
ing to sell the property to Mr. Forsberg $7,500.00 cash,—that 

being the amount he then had in cash—balance secured on the 
property, and stated to Evans that this would obviate the necessity 
of securing a loan on the property by Forsberg. Witness also told 
Mr. Evans that Forsberg had $7,500.00 cash and he could get him 
to pay $30,000 for the property; that Mr. Evans replied that he was 
going away from the City for a short time and would write to his 
brother and that his brother (Ward Evans) would give Shinn their 
reply. A few days later he called to see defendant, Ward Evans, 
who said he had just received a letter from his brother John in ref¬ 
erence to the sale, and the following conversation ensued: 

Ward Evans: “I have just received a letter from my brother, 
John Evans, with reference to the sale of this property to Mr. Fors¬ 
berg.” “I said, ‘What is it, Mr. Evans?’ He said, ‘Well, now,” 
he says, ‘what is your commission on this transaction?’ I said, 
‘Three per cent,’ the regular, customary commission is 3 per cent of 
the sale. He put it down on a piece of paper; he wrote it out. Then 
he said, ‘Well, on $30,000 the commission is $900, and on $32,500 
it would be 3 per cent, which would amount to a little over $900, 
somewhere in the neighborhood of $910 or $920.’ I said, ‘That is 
correct; that is the commission.’ 

That the result of this interview was Mr. Ward Evans, acting with 
authority from his brother John, authorized Shinn to make the sale 
to Forsberg on one of the following alternative terms: $32,500 with 
$7,500 cash or $30,000 with $10,000 cash, the Evanses to take 

14 back a mortgage in either case for the difference between the 
cash paid and the purchase price. Witness then told Evans 

that he knew Forsberg would buy the property on one of the two 
propositions and that he would go at once to see Forsberg; that plain¬ 
tiff then went to see Mr. Forsl>erg, who agreed to take the property on 
one of the alternative terms but requested Shinn to give him a 
few days to get his money together. That plaintiff then advised 
Forsberg he had interested other people in the property, and that he 
had a man who would buy it from him. Forsberg then said, “Shinn 
don’t sell this property to anybody else; let me have it. I need it 
because I am on the property. Forsberg further said: 

“There is no question about me buying this property at all; it is 
just a question of my raising the money, and of course I want to 
take advantage of their $30,000 proposition and save myself $2,500.” 
“I have $7,500, or could raise $7,500.” 

That the next day plaintiff saw Forsberg, he said, “Shinn, I want 
you to do a favor for me. I realize there are other people who want 
to buy this property from you.” And he requested me to see the 
Evanses and see if they would sell the property to him for $30,000 * 
with $7,500 cash. That plaintiff replied: 

“Mr. Forsberg, I am not at liberty to offer you any such proposi¬ 
tion as that at all. I don’t want to be put in the light of quoting 
you terms on the property that have not actually been given to me 
by Mr. Evans. They have set their price, and I do not want to alter 
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that. I don’t want it to appear to anybody I am altering their prop¬ 
osition.” Forsberg said, “Do that for me and also ask them if they 
will give me an exclusive sale for a couple of days, or an option 

15 rather for a couple of days, in which to get my money to¬ 
gether. I have not $10,000.” Plaintiff informed Forsberg 

he was going to New York in response to a telegram, to be gone a 
few days. Further he said “I will attempt to get this for you, but 1 
don’t know whether I will be able to see you for two or three days. 
However, I will write you a letter from New York and explain to 
you what they have to say about the matter.” Forsberg said, “you 
tell Mr. Evans I will take it on the best terms,- $30,000, $10,000 
cash.” That is exactly what he told me to tell him. Plaintiff then 
went to see Mr. Ward Evans at his office, and not finding him there 
called him by phone at the Cumberland Apartment house. Evans 
said it was impossible to see him that night. As Shinn was leaving 
for New York on the midnight train he conveyed to Ward Evans 
over the telephone the request that Forsberg had made to inquire 
whether he could get the property for $30,000 with $7,500 cash. 
This proposition was not satisfactory and the plaintiff then told Evans 
at this conversation that Forsberg would take the property for 
$30,000 with $10,000 cash, but wanted an option on the property 
for a few days to get his money together. 

. Evans refused to give an option for a few days as requested by 
Forsberg. Witness also told Evans during the telephone conversa¬ 
tion before leaving for New York the names of other people, includ¬ 
ing Forsberg, he had interested in the property and asked protection 
from the Evanses in case of a sale to any of those mentioned. 

16 He asked Evans if he would have any objection to his going 
to New York for a few days, Evans replied “Shinn I don’t 

see how anyone can get a’.ound you, you are the only one who has 
the property for sale. Come in and see me when you get back.” That 
witness went to New York that night after the telephone conversation 
with Evans, and wrote Mr. Forsberg a letter concerning the conver¬ 
sation he had with Mr. Evans and* on the next afternoon he received 
a letter from Mr. Forsberg telling him to come back and close the 
deal on the best terms, meaning the $30,000 proposition with $10,000 
cash, as he and Forsberg understood the expression “best terms” to 
mean that proposition. Witness again stated that at the telephone 
conversation with Ward Evans, just before going to New York he 
said: “Mr. Forsberg tells me to convey this to you, that he will take 
the property on the best terms, $30,000 with $10,000 cash, and I am 
to write him from New York.” That immediately upon receiving 
the reply from Forsberg to com«»ffi(ome and close the deal plaintiff 
returned to Washington, arriving about five o’clock P. M. He then 
called Ward Evans on the telephone at the Cumberland and the tes¬ 
timony as to what then happened is as follows: 

“I said, ‘Mr. Evans, I am ready to close the deal on this property. 
Mr. Forsberg has authorized me to close the deal on this property for 
him. When can I see you? I would like to make an appointment 
with you.’ ” 

“He said, ‘Shinn, the property was sold this afternoon at four 
2—2821a 
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o’clock, or half-past four, three or four o’clock/ and I said, ‘Well, 
that is very peculiar, Mr. Evans; I don’t quite understand it. Who 
did you sell the property to?’ He said, ‘We sold that property to a 
junk dealer’ or an out-of-town man, I have forgotten just which. It 
was either one of the two. I said, ‘Who was it?’ He says, ‘I am not 
at liberty to say who the purchaser is.’ I said, ‘It looks 
17 awfully funny. I was the only agent in the transaction up 
to this point. You know all of my workings.” And I said, 
‘Now, I am ready to close the deal, and you say you have sold it to 
somebody else. It looks very strange. Can I see you tonight?’ He 
says, ‘No; come in the office tomorrow morning.’ 

I went to his office the next morning and I said, ‘Mr. Evans, who 
are you really selling this property to.’ I was talking to Mr. John 
Evans then. He says, “Shinn, I am not at liberty to tell you who 
we are selling the property to.’ I said, ‘Who made the transaction? 
(live me some inkling about it. It looks so awfully funny. I have 
gotten this man ready to buy this property, and it is all closed up 
all of a sudden. I don’t quite understand it.’ He said. ‘Well, I will 
tell you. We sold the property to a man named Gadsby. Do you 
know him?’ T said, ‘Oh, yes; he has his office in Mr. Forsberg’s 
building at 13th and F.’ I said, ‘That is all right; I am going down 
and get some information about this matter that might be of interest 
to you.” 

Witness then went to see Mr. Forsberg about the matter, Mr. 
Gadsby was in his office at the time. “Mr. Gadsby went out the 
side door as I came in,” and witness learned that the property had 
l>een sold bv the Evanses under a contract dated September 30, 
1909, which contract was offered in evidence and is as follows: 



Washington, D. C., Sept. 30, 1909. 

Received of J. E. Gadsby, Agent, One Hundred ($100) dollars, as 
a deposit to be applied to the pail payment of the purchase of Square 
No. — South of 415 improved by Forsberg’s shop and other build¬ 
ings containing *29,435 Sq. Ft. more or less. Sold to him for $27,000 
cash ($27,000) on the following terms: All cash. On prop- 
18 erty sold as a good title or money to be refunded and sale 
declared off. Seller and his agents assume no responsibility 
for cost of abstract, nor for any damage by reason of said title prov¬ 
ing defective. Purchaser required and agrees to make full settle¬ 
ment according to terms of sale within sixty days from the date of 
this contract, or deposit will be forfeited. All taxes to be paid to 
date of deed. Conveyancing and recording at cost of purchaser 

JOHN O. EVANS, 

A. WARD EVANS, 

Ex’c’t’s ." 


J. EAKIN GADSBY, Agent. 


That the purchaser under said contract turned out to be Mr. Gus 
Forsberg, whom plaintiff had been negotiating with from about 
August 20th to about September 28th, something over a month. 

Defendants never mentioned to plaintiff that there was any other 
agent in the transaction, but, on the contrary defendants told plain- 
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tiff there was no other agent. Plaintiff claimed three per cent com¬ 
mission on the basis of. $30,000, which commission has not been 
paid. In response to questions by the court plaintiff testified that 
he, witness, told the Evanses before going to New York that Fors- 
berg would take the property at $30,000, with $10,000 cash. Evans 
replied affirmatively, “That will be all right,” and plaintiff under¬ 
stood the matter to be settled on the terms last mentioned. 

On cross examination the plaintiff testified that when the property 
was put in his hands for sale Mr. Evans stated that he did not want 
to put it into too many hands. Pie did not want too many brokers 
in the case. “He did not give me the exclusive right to sell the 
property and I did not understand that I had the exclusive right to 
sell it.” 

19 They finally got down to the proj>osition where he was 
authorized to sell the property for $32,500 with $7,500 cash, 

or $30,000 with $10,000 cash. He told Mr. Evans Mr. Forsberg had 
$7,500 cash, Forsberg told him to tell Evans so, but that he could 
not raise the $10,000. That Forsl>erg said he would take the prop¬ 
erty and told him so before he went to New York on the 24th of 
September. The evening before he went to New York lrorsberg told 
him he would take the property for $30,000, $10,000 to be in cash. 

Plaintiff next saw Mr. Ward Evans on the 28th or 29th of Sep¬ 
tember on his return to Washington. The evening before he left 
for New York he told Mr. Evans over the phone that Forsberg was 
ready to buy the property for $30,000 with $10,000 cash. Mr. Evans 
said. “That is all right.” At the suggestion of Mr. Forsberg during 
that conversation plaintiff asked Ward Evans exclusive right to sell 
the property. He asked him for an option on the property for Mr. 
Forsberg. He did not ask him for the exclusive right to sell for 
himself. He also told Mr. Evans in that conversation that he had 
been working on Mr. Forsberg, Mr. T. H. Piekford, Mr. Thomas 
W. Smith, Mr. Chaville, Mr. .Tefford, Mr. Brawn and Mr. Gor¬ 
don trying to sell them the property and stated that he wanted 
protection in the event the property was sold to any one of 
them. Mr. Evans declined to give an option. Mr. Evans in that 
conversation told the plaintiff, “If you sell the property we will pay 
you a commission.” Witness then went to New York. From New 
York witness wrote Mr. Forsberg the following letter. 

New York, September 25, 1909. 
“Mr. Gus Forsberg, 13th & F Sts., N. W., Washington, D. C. 

Dear Mr. Forsberg: Before leaving for New York I had 

20 a long talk with Mr. Evans regarding the sale of the square 
at 8th and Water Streets, S. W., and asked him for an option 

or exclusive sale of same, which he declined to let me have saying 
that there were too many people interested in the purchase of the 
same to give me any such privilege. If you decide you would like 
to buy on the terms I mentioned to you, let me know at once and 
I will return and see if I can effect a deal for you, but please.do not 
mention to anyone about the terms I quoted to you, as I was not 
at liberty to do as I did in the matter. 

Very truly, 

ROBERT 0. SHINN.” 
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In explanation of the last paragraph in this letter witness testified 
“Mr. Forsberg asked me to go up to see Mr. Evans and get the terms, 
which I was not at liberty to offer to him, and those are the terms that 
I had reference to in this letter—the terms of $30,000 with $7,500 
cash. Then he says, ‘Shinn if you cannot get that—and this is what 
I had in my mind when I was writing that letter, that I was writing 
a letter on* the basis of this $30,000 proposition and $7,500 cash, 
which I was not authorized and at liberty to quote him, and I did 
not want him to understand it that way, and I did not want him to 
let anvbodv else be under the impression that T was quoting their 
propertv for $30,000 with $7,500 cash.” That he and Forsberg 
had that understanding but that he did not have an opportunity to 
see him before he went away. 

Upon his return from New York he called up Mr. Evans on the 
phone and Evans told him the property had been sold to an out of 
town partv. or that he was selling to Gadsbv, either one. That Evans 
said to him. “I am selling to an out of town party and I am 
21 not at libertv to tell you who we are selling the property to.’ 

Witness did not testify at either of the previous trials that 
either of the Evanses ever told him that they sold the property to 
Gadsbv. That at the trial of this case in 1911 he testified that Mr. 
Evans told him. “We sold this property at four o’clock, it is off the 
market. We sold it to an out of town party and we got all cash. 
That witness had previously testified in this case at a former trial 
that the morning after he had this conversation over the phone upon 
his return from New York he went to see Mr. Evans and asked him 
“Who made the deal for you” and Mr. Evans replied, “A man named 


That before witness went to New York he had not presented to 
either of the defendants a contract of sale and Mr. Forsberg had not 
signed a contract, and that is the reason he took the precaution 


On further cross examination the witness testified as follows: 

O Mr. Shinn, you have testified in this case that you told Mr. 
Evans that Mr. Forsberg is ready to buy and that you had another 
man who was ready to buy, did you not? A. I had two who were 


q; Who were the other men? A. Mr. Milburn and Mr. Pickford. 
Mr Forsberg asked me as a special favor not to sell this property to 
anvbodv else, that he wanted it; and I gave him my word that I 
would not sell the property to anybody else. I had a man who would 

have paid me $30,000 cash for it. 

Q. You say you had a man who would pay you $30,000 tor this 

propertv? A. Yes sir. ______ , 

22 Q. Who was it? A. Mr. T. H. Pickford. I was offered a 

dollar a foot from Mr. Milburn. i , . 

Q You knew the Evanses wanted as much cash as they could get, 
did you not? A. Yes, I knew they wanted as much cash as they 

could get. __ . 

Q. You were acting as their agent? A. Yes sir, I was acting as 


their agent. * . 

Q. And in this conversation over 


the phone when you say you told 
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Mr. Evans Mr. Forsberg was ready to buy at $30,000, with $10,000 
cash, or at any other time, you never told the defendants or either of 
them, that you had a purchaser who was willing to pay $30,000 
cash, did you? A. No. 

On re-direct examination witness stated the Evanses were perfectly 
willing to sell the property to Forsberg for $30,000 with $10,000 
cash and a mortgage for $20,000. 

The following questions and answers were propounded and 
answered: 

Q. State fully what your negotiations were with Mr. Pickford. 
A. Mr. Pickfori went out and looked at the property in his auto¬ 
mobile, and T saw him in his machine a couple of days before I went 
to New York, passing by. He hollered to me on 15th Street and 
says, “Shinn, I will hike that property down there that you sub¬ 
mitted to me.” That was just a couple of days before 1 went to New 
York. That is how I came to say Mr. Pickford would take the 
property for $30,000. When 1 got back he came to me or 1 saw 
him, I don’t know which—I met him on the street, I believe, and he 
said he would buy it. 

23 B*v the Court: 

Q. That is all that occurred between you, was it? A. Yes, sir. 

Q. That is the basis of your statement lie would have given you 
$30,000 in cash? A. Yes, sir, and he confirmed that afterwards. 
That is the reason T said what I did. 

Q. After the property was sold? A. Yes sir. 

By Mr. Owen: 

Q. You may state how you knew you could have gotten this neces¬ 
sary amount of cash, (the $30,000 had the Evanses insisted on all 
cash?) A. Mr. Forsberg told me he could raise the difference when 
I told him I could secure a loan in cash to buy this property. That 
is the statement he made. Then afterwards I got their permission 
to sell on the basis that they would take back a mortgage and I dis¬ 
missed that from my mind. 

Q, They were willing to do it that way, were they? A. Yes, sir. 

Q, 8tate whether or not this square was a good security for a loan 
of $20,000. A. It certainly was. 

On re-cross examination witness said he had not arranged a loan 
for Forsberg because it was not required but had it been necessary 
he could have arranged a loan for $20,000. 

The following letter written by Shinn to the Evanses, before any 
transfer was made to Forsberg, was introduced in evidence by 
plaintiff. 
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24 “Robert C. Shinn, 

Real Estate, 

1125 Fourteenth Street, Northwest, 

' Washington, D. C., October 4th, 1909. 

Mr. John O. Evans, Evans Building, City. 

Dear Mr. Evans: I have been lead to believe that the property 
owned bv the Evans Estate, being South of Square 415, at the corner 
of 8th and Water Sts., S. W. is being sold to one of my clients, and 
if such proves the case, I shall certainly enforce my claim for 3% 
commission on the sale. You are aware of the time and labor I 
have devoted to this matter, and must agree that if the property is 
sold resulting from my efforts I am entitled to my commission. Do 
not understand me as insinuating any want of candor on your part, 
it mav be that vou are yourself unaware of the fact that you are 
selling to my client. 

I am warning you now so that if it is not too late you can protect 
yourself, and will not have to pay two commissions. 

Trusting that you will realize my position as well as your own in 
this matter, I am, 

Yours verv respectfully, 

ROBERT C. SHINNY 

Whereupon Gustav W. Forsberg was called as a witness on be¬ 
half of the palintiff and testified as follows: 

“I am the gentleman who bought the property in dispute here. 
Mr. Shinn came to see me the latter part of August and told me that 
he had the property for sale, that my place of business was 

25 for sale, and I told him I would like very much to buy it. 
He asked me how much I would give for it. I told him if I 

gave $25,000 I thought it would be right for it. He said he would 
submit that to the owners. Some days afterwards I saw him and 
he told me that he had submitted that to Evans and he had refused 
to accept it, that he wanted $35,000 for it. I told him that was too 
much. That I could not get that much money to pay for it, and 
I did not think it was worth that. He says, “Well, suppose I make 
him a counter proposition.” I said, “all right, see what can be 
done.” He asked me how much money I could get. I told him I 
had about $5,000 and thought I could get $2,500 more, making 
$7,500, if I had to get it. He said all right that he would go back 
and see Evans. He came back and told me that Mr Evans would 
take a trust on the property of $25,000 if I would give him $7,500 
in cash or $10,000 cash and a $20,000 trust. It seems like the lat¬ 
ter part of September he came to see me one day and told me that 
he had just seen Mr. Evans and that he was going to New York and 
would like to know something definite about the property. I told 
him that I did not think I could get $10,000 cash. He said we 
might arrange to fix that all right. “I am going away and will be 
gone for a few days.” I said, “Well, you see Mr. Evans before you 
go away, if you can, and find out what you can do and write to me.” 
The next I heard of him was a letter I received either the next day 
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or the following day, I am not quite sure, from New York. Upon 
receipt of that letter I wrote him to come back. The letter written 
by the witness was produced and identified and offered in evidence. 
It is as follows: 


u 


Washington, D. C., Sept. 27, 1909. 

Mr. R. C. Shinn, New Grand Hotel, Broadway & 31st Street, N. Y. 
26 Dear Sir : Yours of the 25th received, and note what you 

have to say. 

I would suggest that you return at the earliest moment and make 
arrangements for the deal under the best conditions. 

Respectfully yours, 

F J G W_ FORSBERG.” 


Mr. Shinn brought a proposition to me from the Evanses of 
$30,000,.$10,000 cash, or $32,500, $7,500 cash. 

Witness had no further conversation other than is already stated 
with Mr. Shinn with reference to the sale of this property before 
he left for New York. 

Thereupon the following question was asked the witness : 

State whether or not you accepted either of those propositions? 

Which question was ruled out by the Court, the Court stating 
that the witness could state what was said between them, and it 
would then be for the Court and Jury to say whether he had agreed 
or not. 

To which ruling counsel for the plaintiff noted an exception and 
the same was noted by the Court upon its Minutes. 

Mr. Shinn worked on this proposition with me from the latter 
part of August until the time he went to New York, about a month 
I should say. In general, witness has stated all that occurred be¬ 
tween him and Mr. Shinn. Of course, there were some little details. 
No other offer was made by witness to Shinn or by Shinn to witness. 

Mr. Shinn came to see me after he got back from New York. 
Witness paid $27,000 for the property. Thereupon witness was 
asked the following question: 

27 Q. Mr. Forsberg, were you ready, able and willing to buy 

this property through Mr. Shinn, and would you have 
bought it from him had not Mr. Gadsby come in, as has been tes¬ 
tified, for the price you have mentioned, $30,000, $10,000 cash? 

To’which question the counsel for the defendants objected on the 
ground that it was leading, which objection the court sustained. To 
which ruling of the court counsel for the plaintiff then and there 
noted an exception. 

After Mr. Shinn had gone to New York Mr. Gadsby came down 
to the shop to see me and he said that he had been sent for by Mr. 
Evans, my landlord, to appraise some properties and among them 
was the shop. He asked me what I thought it was worth, and I 
told him I thought it was worth $27,000. He went all over the 
plant, went through the works and saw the machinery that we had 
installed. He said, “It seems to me like you would be the man to 
buy it.” I said, “I would like to all right.” Either that afternoon 
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or the next day I drove up to my office, which happened to be in the 
same building with Mr. Gadsby’s office, and he came up and says, 
“Whv don’t you buy that property down there?” I said, “I would 
like to buy it all right Mr. Gadsby.” He said, “What would you 
give for it?” 1 said, “1 would give $27,000.” We got in an auto¬ 
mobile and went up to the National .Savings and lrust Company at 
15th Street and New York Ave. He said he would find out and 
report to me. When he came back he asked me to give him my 
check for $100. 1 said “all right” and he gave me a receipt on the 

purchase price of the property at $27,000 and applied the $100 to 
it. I said “Mr. Gadsby, I have got to hustle about and get this 
money.” He said, “That is all right, we will fix that. You have 
bought the property and it is yours.” That is all the con- 
28 versation and deal 1 had with Mr. Gadsby. 

On cross-examination the witness testified that he had 


$5,000 in cash. 

That he did not say anything to Mr. Gadsby about Shinn having 
been trying to sell the property to him; that he paid no commission 
to Mr. Gadsby on account of the purchase of this property, but did 
pav him a commission for procuring a loan on this propeity. 

Thereafter the witness was recalled by the plaintiff and parts of 
his testimony at a former trial were read to him, and he acknowl¬ 
edged making the answers, as the record showed, as follows: 

Q. And how far did you negotiate with him, (referring to the 
plaintiff) for the property; up to what point? A. How far? 

Q. Yes, so far as making any offers, or agreeing upon any 
terms? A. We had talked on buying the property for $30,000, and 
Mr. Shinn said he thought he could arrange to buy it at that price 
for me; and then he was going away, and he \\ ent to New \ oi k and 
wrote lie down from New York, 1 believe, that is my memory of it, 
that he could close on that deal, should 1 desire him to do so; and 


I telegraphed him to close. 

q Was the proposition that you now refer to an alternative 
proposition, either $32,500 or $30,000? Do you recall anything of 
that sort? A. I do not just remember that. 

Q. What was the figure you had? A. $30,000. 

Q. How much cash? A. $10,000 was to be cash. 

Q. And you had practically determined to close upon that 

29 basis? A. Yes; that is, with Mr. Shinn. 

Q. Up to that time, up to the time you met Mr. Gadsby, 
you had not made any purchase of the property? A. I had not 
purchased it, no sir. 

Q. You had not decided whether you could or not? A. Yes sir; 
I had decided that I could. 

Q. You had decided that you could? A. Yes. I told Mr. Shinn 
I would buy it from him. 

Q. You did not have the means to buy it with, did you? A. Oh, 
yes, I had a way to get the means. I had some cash, and the other 
w T ay I w T as going to get it. 

Q. You did not have $10,000 cash? A. I did not have $10,000 
cash, but I had made arrangements to get it. I had looked forward 
to get $10,000. I did not need $10,000 because I had $5,000 my¬ 


self. 
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Thereupon the plaintiff rested. 

Thereupon to maintain the issues on their part joined the defend¬ 
ants offered the following testimony. 

Paper purporting to be a record of the closing of the sale of the 
property involved in these proceedings to the purchaser, Forsberg. 
Said paper being made up in the office of a local title company at 
the time of the closing of the deal and showing, among other things 
that a check for $810.00 had been sent to one J. Eakin Gadsby iri 
payment of his commission for making sale of the property. The 
check bearing Gadsby’s endorsement and showing payment was also 
offered in evidence. Counsel for the plaintiff objected to the intro¬ 
duction of said papers on the ground that the same were irrelevant, 
immaterial and contrary to the written contract previously offered 

O A 1 * . • /v» 1 . _ _ ^ over the objection of counsel for the 

plaintiff, allowed the papers to be introduced in evidence, to 
which action of the Court counsel for plaintiff then and there 
noted an exception, which was duly recorded by the Court. 

That the Court then asked counsel for the defendants whether 
they desired to introduce any further testimonv, to which counsel 
for the defendant* answered in the negative. ' Thereupon the de¬ 
fendants rested their case. 

Thereupon counsel for defendants moved the Court to direct a 
verdict for the defendants, to which counsel for plaintiff objected 
and after argument, the Court, over the objection of counsel for 
plaintiff directed the jury to bring in a verdict for the defendant*, 
to which action of the Court in directing a verdict for the defend¬ 
ants counsel for plaintiff then and there noted an exception which 
was duly recorded by the Court. 

And be it further remembered that the exceptions taken by coun¬ 
sel for the plaintiff, as hereinbefore set forth, were so taken by said 
counsel then and there before the jury retired, and said exceptions 
were then and there entered upon the minutes of the Justice then 
presiding at the trial, and the counsel for the plaintiff then and 
jhere prayed the Court, and now prays the Court, to sign and seal 
this bill of exceptions in which is accurately set forth said excep- 
tions and the substance of all of the evidence given at the trial. 
And at the request of said counsel the same is accordinglv signed and 
sealed and made a part of the record in this case this 21st day of 
April A. D. 1915. J 

WENDELL P. STAFFORD, Justice. 


[Endorsed :1 Law No 52065. Robert C. Shinn, Plaintiff, vs. 
John 0. Evans A. Ward Evans. Rill of exceptions. Duplicate. 
George Curtis Shinn, Attorney and Counsellor at Law, Washington, 

Endorsed on raw: District of Columbia Supreme Court. No. 
2821. Robert C Shinn, appellant, vs. John O. Evans and A. Ward 

Foi a ? S * JCourt of Appeals, District of Columbia. Filed May 12 
1915. Henry W. Hodges, clerk. J ’ 
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Statement of the Case. 

This is the third appeal to this court in the above case. 
The previous decisions reported are: 

Shinn vs. Evans, 37 App. D. C., 304. 

Evans vs. Shinn, 40 App. D. C., 557. 

A The facts essential to a determination of the issues in- 
fvolved are as follows: 

In August, 1909, appellant, hereinafter referred to as 
plaintiff, among other real estate brokers, was emploved 

1 .. lh 
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by the appellees, hereinafter referred to as defendants, to 
sell certain real estate in the city of Washington for t e 
sum of $35,000, defendants agreeing in the event of plain¬ 
tiff making such sale to pay him a commission of 3 per 

cent (R., p. 7). . . - A 

Subsequent to his employment, with the consent of de¬ 
fendants, plaintiff opened negotiations with one Forsberg, 
tenant of the property, for a sale of the property to him. 
For<ber" offered $25,000 for the property, which offer, upon 
submission to defendants by plaintiff, was declined (R., 
n 7) Thereafter plaintiff was authorized by defendants to 
sell tlie property for $32,500 with $7,500 cash or $30,000 
with $10,000 cash. This alternative proposition plaintiff 
submitted to Forsberg in the latter part of September After 
thus submitting the proposition plaintiff testified that just 
prior to leaving for New York in September, 1909, he com¬ 
municated with Ward Evans over the phone and told him 
that Forsberg had asked him, plaintiff, whether he could 
get the property for $30,000 with $7,500 cash. He was 
told this proposition was not satisfactory. He ‘hen told 
Evans that Forsberg would take the property for $30,000 
with $10,000 cash, but wanted an option on the property 
for a few davs to get his money together. Evans declined 
to give the option. Plaintiff further testified that he told 
Evans “Mr. Forsberg tells me to convey this to you; that 
he will take the property on the best terms, $30,000 with 
$10,000 cash, and I am to write him from New York 
(R.. p. 9). In that conversation Evans told plaintiff, ‘ If you 
sell the property we will pay you a commission” (R,, p. H). 

Forsberg had not at that time agreed to buy the prop¬ 
erty or authorized plaintiff to tell defendants that he would 
buv it. as appears conclusively from Forsberg’s testi-^ 
mony. at page 14 of the record, viz: “It seems like the latter; 
part of September he (plaintiff) came to see me one day 
and told me he had just seen Mr. Evans, and that he was 
going to New York, and would like to know something 



definite about the property. I told him that I did not think 
I could get $10,000 cash. He said ‘we might arrange to 
fix that all right. I am going away and will be gone for a 
few days. I said, ‘W ell, you see Mr. Evans before you go 
away, if you can, and find out what you can do, and write 
to me.’ The next I heard of him was a letter I received 
eithei the next day or the following day, I am not quite 
sure, from New Tork.” This was all the conversation be¬ 
tween Forsberg and Shinn with reference to a sale of this 
property prior to the latter going to New York (R., p. 15). 

It likewise appears from the letter written by Shinn while 
in New Tork on September 25, 1909, to Forsberg (R., p. 
11), wherein he says: 

“If you decide you would like to buy on the terms 
I mentioned to you, let me know at once and I will 
return and see if I can effect a deal for you.” * * * 

Forsberg answered that letter on September 27, saying to 
Shinn, “I would suggest that you return at the earliest mo¬ 
ment and make arrangements for the deal under the best 
conditions (R., p. 15). 

Shinn returned from New York, and upon communicat¬ 
ing w T ith defendants was advised that the property had been 
sold. 

The property was sold to Forsberg through J. Eakin 
Gadsby, another real estate agent, for $27,000 cash, and he 
was paid by defendants a commission of $810 for making 
the sale (R., p. 17). 

There was no evidence of any collusion on the part of 
defendants to prevent plaintiff from consummating the sale 
or with Gadsby to prevent plaintiff from reaping the fruits 
of his efforts to bring about a sale. Forsberg testified that 
he “did not say anything to Gadsby about Shinn having 
been trying to sell the property to him.” (R., p. 16.) 

There was no evidence tending to show that at the time 









defendants entered into the contract of sale they knew that 

Forsberg was the purchaser. , . 

These facts appearing at the third trial were in su s an e 

the facts in the record on the second appeal of this case, in 

deciding that appeal this court said in its opinion: 

“To sustain the contention of plaintiff would make 
it hazardous for an owner of property toplaceitin the 

hands of more than one as>ent. , , , ,y n 

door to the most vicious collusion and frau • 
owner easily might be placed in a position where 
he could be compelled to pay double or treble com¬ 
mission* Viewing the evidence in the most favor 
able light plaintiff cannot recover, for lie neither 
tide the sale mr was the procaring cause of the 
<mte One of these elements must clearh a PP e ‘ . 
Tore an agent can recover a commission when he is 
working in open competition with other agents. 

(ItaHC EvansVs. Shinn, 40 A PP . D. C„ 557, 564. 

At this the third trial of the case there was elicited upon 

the cross examination of the plaintiff facts that did not 
appear at either of the other trials-facts showing that plaim 
tiff in the course of his employment, was guilty of gros 

misconduct, amounting in law to a fraud upon the defend^ 
ants-which testimony formed the basis of the ruling of the 
trial court in directing the jury to return a verdict for the 

^AsTth^ testimony is very brief, we set it out in full (R, 

p. 12 ) 

“ O Mr Shinn, you have testified in this case that 

youtld Mr EvaisVt Mr. Forsberg is ready to. bu* 

and that you had another man ready to buy, did y 

__ Cf 

“ A. I had two who were ready to buy. 

“O Who were the other men? « 

44 A Mr Milburn and Mr. Pickford. Mr. Fors g 

my word that I would not sell the property to anybody 


else. I had a man who would have paid me $30,000 
cash for it. 

“Q. You say you had a man who would pay you 
$30,000 for this property? 

“A. Yes sir. 

“Q. Who was it? 

“A. Mr. T. H. Pickford. I was offered a dollar a 
foot from Mr. Milburn. 

“Q. You knew the Evanses wanted as much cash 
as they could get, did you not? 

“A. Yes I knew they wanted as much cash as they 
could get. 

“Q. You were acting as their agent? 

“A. Yes sir, I was acting as their agent. 

“Q. And in this conversation over the phone when 
you say you told Mr. Evans Mr. Forsberg was ready 
to buy at $30,000, with $10,000 cash, or at any other 
time, you never told the defendants, or either of them, 
that you had a purchaser who was willing to pay 
$30,000 cash, did you? 

“A. No.” 

Upon the testimony thus appearing in the case, the trial 
court directed the jury to return a verdict for the defend¬ 
ants. From the judgment entered upon the verdict this 
appeal is prosecuted. 
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ARGUMENT. 

I. 

The Title Company's Statement and Check Were 
Properly Admitted in Evidence. 

Plaintiff’s first assignment of error is based upon the 
alleged erroneous admission in evidence of a statement of 
one of the local title companies, the same being a record o 
the closing of the sale of the property involved in these 
proceedings. This statement was made up in the office 
of the title company at the time of the closing of the deal, 
and showed that a check for $810 had been sent to J. Eaton 
Gadsbv in pavment of his commission for making the sale. 
The check bearing Gadsbv’s endorsement and showing pay¬ 
ment was also offered in evidence (R., p. 17). 

It is argued that this testimony was improperly adtm 
because there was no testimony that the statement offere 
was an original entry or a copy of the original entry, or a 
mere memorandum, made from memory and because the 
paper was not offered to refresh the recollection of any wit- 

of the statements the paper contained (Appellants Brief, 

These objections go solely to the competency of the testi¬ 
mony. The record, page 17, shows that no objection to its 
admission was made upon this ground. The question of 
the competency of this testimony not having been raised 
the court below, it should not he considered on appeal. 

Eaton vs. Brown, 20 App. D. C., 453. 

Landvoight vs. Paul, 27 App. D. C., 423. 

Fields vs. United States, 27 App. D. C., 433. 

That this testimony was relevant and material needs no 
argument, due consideration being given to the opinions of 
this court heretofore rendered in this case. 



The Trial Court Properly Directed a Verdict for the 

Defendants. 

A. 

As pointed out in the Statement of the Case, page 4, 
from the standpoint of the plaintiff the evidence appearing 
in this record is in substance the same as that before the 
court on the second appeal. 

Evans vs. Shinn, 40 App. D. C., 557. - 

This court having held (see page 564 of the opinion) 
that, viewing the evidence in the most favorable light, plain¬ 
tiff could not recover, we submit that such holding became 
the law of the case, and the court was therefore warranted, 
if not indeed obligated, to direct a verdict for the defend¬ 
ants. 

B. 

The testimony adduced upon the cross-examination of 
plaintiff, appearing for the first time in the history of this 
case, shows that he was guilty of such misconduct in the 
course of his employment as defendants’ agent, and so un¬ 
faithful in the performance of the duties and obligations 
resting upon him as such agent, that he forfeited all right 
to claim a commission on the sale of the property. 

He had been employed to sell defendants’ property for 
$35,000, they agreeing to pay him a commission of 3 per 
cent in the event of his making a sale. 

It thereupon became his bounden duty to obtain the best 
price he could for his principals and to avoid placing him¬ 
self in any position that might conflict with this duty. 




“An agent’s duty is to obtain the best price that 
he can for his principal, and scrupulously to avoid 
placing himself in a situation which may conflict 

with tll ^ [ann | x vg Hildreth, 2 App. D. C., 259, 274. 

It is contended in behalf of plaintiff however,- that be¬ 
cause the defendants had authorized plamtift to ^Mh 
property to Forsberg for a stipulated price—$32,oOO, wit 
$7,500 cash, or $30,000, with $10,000 cash-the only obli¬ 
gation resting upon plaintiff was to conclude a sale upon 
either of the alternative propositions. But, we sub , 
withstanding the defendants had fixed a price at whtoh 
they were willing to sell, the duty of obtaining, if possible, 
a better price for the property rested upon the plaintitt. 

ssSR ;a«2ii WAf-g 

if*°authomed thereto, by concluding a sale at he 
principal’s own price even, when knows that 

better price can readily be obtained. 

Lewis vs. Denison, 2 App. D. C„ 387, 394. 

In the light of this duty resting upon plaintiff, let us 
To his course of conduct in the matter. According to 
SS’s own testimony, he had been “working on’’sev.n 

da,™,. "»■ X’r «£££ ™ 

He had a man, Mr. T H. i 1CK10 ™> 4 ei „ h th 

i . t>qn noo rash for the property (K., p. 1*)- An 

$ A,; Milburn had offered him a dollar a foot for the 
man, Mr. M b , wer(j 29)00 0 f ee t in the prop- 

lTik., p-"’)-ShSSTSSi 

SaTvS STS • P"<* >« 

And vet we find the plaintiff, while acting as the defendants 
agent throwing the opportunity to the winds, and a 
£ly forestalling all competition by agreeing with Fors- 
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berg, one of the eight prospective purchasers, not to sell the 
property to any one else. 

Plaintiff testified in chief (R., p. 8) that Forsberg said to 
him: “Shinn don't sell this property to anybody else; let 
me have it. I need it because I am on the property;” and 
Forsberg further said: “I realize there are other people who 
want to buy the property from you.” 

On cross-examination plaintiff testified (R., p. 12): 

“Mr. Forsberg asked me as a special favor not to 
sell this property to anybody else, that he wanted it; 
and I gave him my word that I would not sell the 
property to anybody else. I had a man who would 
have paid me $30,000 cash for it.” 

Thus we find from plaintiff’s own statements that while 
acting as defendants’ agent, charged with the duty of ob¬ 
taining the best possible price for their property, knowing 
they were anxious to get as much cash as possible, and with 
one purchaser willing to take the property at $30,000 cash, 
he was agreeing with another purchaser to sell the property 
to him, and no one else, on terms less favorable to defend¬ 
ants. 

Not content with occupying this position, absolutely an¬ 
tagonistic to the interests of defendants, we also find that 
plaintiff was further guilty of dereliction of duty in that 
he concealed from defendants material facts which in good 
faith he ought to have communicated to them. 

Assuming for the sake of argument, though it is difficult 
to do so, even for this purpose, in view of the testimony 
disclosed by the record, that plaintiff just prior to his leav¬ 
ing for New York in September, 1909, submitted to de¬ 
fendants, through Ward Evans, an offer on the part of 
Forsberg to purchase the property for $30,000 with $10,000 
cash, yet at that time, and at all other times, he 
withheld from them the fact that he had a purchaser who 
would have taken the property and paid therefor $30,000 
cash. 


2h 


On cross-examination plaintiff was asked this question 

(R., p. 12) : 

“0 And in this conversation over the phone when 
voulay you told Mr. Evans Mr. Forsberg was ready 
to buy Y at $30,000, with $10,000 cash, or at any other 
time you never told the defendants, or either of 
them, that you had a purchaser who was willing to 
pay $30,000 cash, did you?” 

To which he replied: No. 

In view of the assurances of plaintiff to Forsberg, hereto¬ 
fore referred to, it requires no stretch of imagination to 
ascertain his motives in this concealment. 

The law requires the strictest good faith upon the part 
of one occupying the relation of agent. The principal * 
entitled to the benefit of the diligence, zeal, and disinteiested 
exertions of the agent in the execution of his employment. 
It is a condition precedent to the right of an agent to com¬ 
pensation that he faithfully perform the services he under¬ 
took ; and if he conceals from his principal facts which l 
good faith ought to have been communicated to him, he 
thereby forfeits his right to compensation. 

Wadsworth vs. Adams, 138 U. S., 380. 

“While his agency continues, he must act, in the 
matter of such agency, solely with reference to the 
intcrests of his principal. The law will not permit 
him without the knowledge or assent of his P unc 
pal, to occupy a position in which he will be tempte 

not to do the best he may for tlie pnncipal 

Robertson vs. Chapman, 152 TJ. b., b7d, 001 . 

“The fiduciary relation established between the 
parties charged the defendants with a sacred trust 
which demanded of them a complete, open, and 
frank disclosure to plaintiffs of every step taken in 
!he transaction from the. date of the creabon of the 
agency until the transaction was finally closed. Uur 
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ing that period defendants owed a duty to plaintiffs 
which forbade the placing of themselves in any atti¬ 
tude, however profitable, that would even appear to 
be antagonistic to the interests of plaintiffs, without 
first having secured their consent after a full dis¬ 
closure.” * * * 

Dahlgren vs. Story, 39 App. D. C., 29, 34. 

“As in all cases of agency, a fiduciary relation is 
established, which requires, on the part of the agent, 
within the sphere of his employment, fidelity and 
good faith to his employer. Among other things, he 
is bound to disclose to his principal all facts within 
his knowledge which are or may be material to the 
matter in which he is employed. The principal has 
bargained for the agent’s skill and experience, and 
is entitled to expect his active aid in the conduct of 
the negotiations.” * * * 

Young vs. Hughes, 32 N. J. Eq., 372, 383. 

See also cases collected in 
45 L. R. A., 33. 

25 L. R. A. (N. S.), 737. 

It is not necessary that injury be actually sustained by 
defendants, or that fraud on the part of plaintiff was in¬ 
tended, in order that plaintiff’s right to compensation 
be extinguished. In this case it is perfectly manifest the 
defendants suffered a grievous injury by reason of plaintiff’s 
misconduct. 

“The contract is affected by the misconduct of the 
agent from considerations of public policy rather 
than of injury to the principal. The rule which ap¬ 
plies to trustees has been equally applied to the rela¬ 
tion between the real estate broker and his principal. 
It matters not that there was no fraud meditated and 
no injury done. The rule is not intended to be 
remedial of actual wrong, but prevention of the 
possibility of it.” 

Young vs. Hughes, supra. 


\ 









“In a case of this sort the issue of fraud is elim¬ 
inated. Where an agent voluntarily places himself 
in a position antagonistic to the interest of his princi¬ 
pal, the court will not stop to consider whether any 
fraud in fact existed or was even intended, or whether 
the principal suffered loss. The principal has at his 
disposal the option of repudiating the entire trans¬ 
action, or of demanding and enforcing reparation for 
loss sustained, including commissions paid. 

Dahlgren rs. Story, supra. 


Conclusion. 

In conclusion, we contend that the plaintiff’s own testi- 
monev shows him, while acting as the defendants’ agent, to 
have been guilty of such misconduct and dereliction of 
duty in three particulars as to preclude him from claiming 

compensation: 

First. In failing to endeavor to obtain the best price he 
could for the property. 

Second. In "voluntarily placing himself in a position ab¬ 
solutely antagonistic to the interests of his principals. 

Third. In concealing from his principals material facts 
which in good faith he ought to have communicated> 

them. 

For these reasons we respectfully submit the court below 
was correct in directing a verdict for the defendants, and the 
judgment appealed from should be affirmed. 

H. PRESCOTT GATLEY, 
CHARLES W. ARTH, 

Attorneys for Appellees. 
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